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The Honorable Miguel Cardona   Suzanne B. Goldberg 

Secretary      Acting Assistant Secretary for Civil Rights 

U.S. Department of Education   U.S. Department of Education 

400 Maryland Avenue SW    400 Maryland Avenue SW 

Washington DC, 20202    Washington, DC 20202 

 

 

WRITTEN COMMENT TITLE IX PUBLIC HEARING (86 FR 27429): Discrimination 

based on sexual orientation and gender identity in the K-12 educational environment 

 

 

At a time when lesbian, gay, bisexual, transgender, non-binary, queer, gender non-conforming, and 

intersex (LGBTQ+) young people face extraordinary challenges from the pandemic, structural 

racism, and state legislation attempting to undermine their civil rights, we are grateful for President 

Biden’s and the Department’s commitment to ensuring educational equity for all. President Biden’s 

Executive Orders on racial equity and underserved communities, implementing the landmark 

Bostock ruling, advancing gender equity and equality, collectively call for an “ambitious whole-

of-government equity agenda,” including through enforcing Title IX’s protections for all students 

“to the fullest extent permissible under law.”1 

 

Ensuring an Educational Environment Free from Discrimination on the Basis of Sexual 

Orientation, Gender Identity, Transgender Status, Sex Stereotypes, or Sex Characteristics 

 

President Biden’s recent Executive Orders clearly call for including LGBTQ+ students in the 

Department’s efforts to eliminate sex discrimination, consistent with the requirements of Title IX 

and the Bostock ruling.2 The Department should revise its Title IX regulations to define “on the 

                                                 
1 Executive Order 13985 of January 20, 2021 (Advancing Racial Equity and Support for Underserved Communities 

Through the Federal Government). 86 Fed. Reg. §14 (January 25, 2021). https://www.govinfo.gov/content/pkg/FR-

2021-01-25/pdf/2021-01753.pdf. 

Executive Order 13988 of January 20, 2021 (Preventing and Combating Discrimination on the Basis of Gender 

Identity or Sexual Orientation). 86 Fed. Reg. §14 (January 25, 2021). https://www.govinfo.gov/content/pkg/FR-

2021-01-25/pdf/2021-01761.pdf.  

Executive Order 14021 of March 8, 2021 (Guaranteeing an Educational Environment Free From Discrimination 

on the Basis of Sex, Including Sexual Orientation or Gender Identity). 86 Fed. Reg. §46 (March 11, 2021).  

https://www.govinfo.gov/content/pkg/FR-2021-03-11/pdf/2021-05200.pdf. 
2 Executive Order 13988 of January 20, 2021 (Preventing and Combating Discrimination on the Basis of Gender 

Identity or Sexual Orientation). 86 Fed. Reg. §14 (January 25, 2021). https://www.govinfo.gov/content/pkg/FR-

2021-01-25/pdf/2021-01761.pdf.  
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school belonging, and experience the highest levels of depression, compared to those who 

experience one or neither form of victimization.11 

 

Currently, many schools fail to respond effectively to the victimization of LGBTQ+ students. 

GLSEN’s 2019 National School Climate Survey found that one in five LGBTQ+ students (20.8%) 

who reported harassment or assault were told to change their behavior by, for example, changing 

the way they dressed,12 and 7.3% were disciplined after reporting their victimization to school 

staff.13  

LGBTQ+ youth of color and LGBTQ+ youth with disabilities may be more likely to be disciplined 

for reporting victimization given racial and other disparities in disciplinary action: Black, Native 

American/Alaskan Native, Latinx, Arab American/Middle Eastern/North African, and multiracial 

LGBTQ+ youth experience more school disciplinary action than white LGBTQ+ youth14 and 

LGBTQ+ youth with disabilities are more likely to experience disciplinary action than LGBTQ+ 

youth without disabilities.15 

Discrimination against LGBTQ+ students takes myriad forms. In addition to harassment, violence, 

and unequal discipline, students experience intentional misgendering and misnaming, refusal to 

update names and gender markers on records and school systems, denial of access to single-sex 

spaces and activities, and penalties under dress and grooming codes for failure to conform to sex 

stereotypes. All forms of discrimination are a serious problem that violate students’ rights under 

Title IX.   

 

 

 

                                                 
11 Truong, N. L., Zongrone, A. D., & Kosciw, J. G. (2020). Erasure and resilience: The experiences of LGBTQ 

students of color, Asian American and Pacific Islander LGBTQ youth in U.S. Schools. New York: GLSEN. 

https://www.glsen.org/sites/default/files/2020-06/Erasure-and-Resilience-AAPI-2020.pdf.  

Truong, N. L., Zongrone, A. D., & Kosciw, J. G. (2020). Erasure and resilience: The experiences of LGBTQ 

students of color, Black LGBTQ youth in U.S. Schools. New York: GLSEN. 

https://www.glsen.org/sites/default/files/2020-06/Erasure-and-ResilienceBlack-2020.pdf. 

Zongrone, A. D., Truong, N. L., & Kosciw, J. G. (2020). Erasure and resilience: The experiences of LGBTQ 

students of color, Latinx LGBTQ youth in U.S. Schools. New York: GLSEN. 

https://www.glsen.org/sites/default/files/2020-06/Erasure-and-ResilienceLatinx-2020.pdf.  

Zongrone, A. D., Truong, N. L., & Kosciw, J. G. (2020). Erasure and resilience: The experiences of LGBTQ 

students of color, Native and Indigenous LGBTQ youth in U.S. Schools. New York: GLSEN. 

https://www.glsen.org/sites/default/files/2020-06/Erasure-andResilience-Native-2020.pdf. 
12 Kosciw et al. (2020). The 2019 National School Climate Survey, p. 35. https://www.glsen.org/research/2019-

national-school-climate-survey. 
13 Kosciw et al. (2020). The 2019 National School Climate Survey, p. 35. https://www.glsen.org/research/2019-

national-school-climate-survey
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increasing numbers. 22  Political and legislative attacks targeting transgender girls—including 

efforts to impose sex-testing requirements for sports,23  restrict access to restrooms,24  and even 

impose mandated reporting of “gender non-conformity”25—are exacerbating these tensions and 

the potential for anti-intersex discrimination in schools. 

 

Under the plain statutory language as well as Bostock and other Supreme Court precedents, Title 

IX clearly prohibits discrimination based on sex characteristics, including intersex traits. First, 

discrimination based on intersex traits necessarily involves a contrast between one indicator of sex 

and another. While anti-transgender discrimination focuses on the contrast between “persons with 

one sex identified at birth and another today,” anti-intersex bias most typically focuses on contrast 

https://www.glsen.org/activity/gender-affirming-inclusive-athletics-participation
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text or to the case law that applies to ED’s enforcement of Title IX.48 It is 
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at risk of discipline, given that abusers often manipulate victims into violating mutual no-contact 

orders.59 Moreover, some schools may now force victims to change their own classes and dorms 

to avoid their rapist or abuser, because they mistakenly believe that any changes to the respondent’s 

schedule will be seen as unreasonably burdensome. The Department should make clear that 

complainants are entitled to a wide range of supportive measures, remedies, and protections against 

retaliation. 

 

Ensuring Appropriate Implementation of Title IX’s Religious Exemption 

 

In order to implement President’s order to review the 2020 rule, and other agency actions, for 

consistency with Title IX and the goal of equal educational opportunity, the Department 

necessarily must reconsider the provisions implementing Title IX’s religious exemption. Two 

separate changes made to § 106.12 must be revised consistent with the statute and the President’s 

directive. 

 

First, the 2020 Title IX sexual harassment rule explicitly assures institutions that they need not 

provide advance notice to the Department—and thereby, to students, families, and the public—of 

their intention to rely on the religious exemption from Title IX in particular contexts. Many 

LGBTQ+ people are people of faith, and many seek out a religiously affiliated education.60 

Because all denominations and traditions have internally varied views on gender and sexuality, 

knowing a school’s faith tradition is not adequate notice of a school’s intention to discriminate. 

This notice is essential both as a moral and practical matter for students making decisions about 

their futures, and as a legal matter to ensure consistency with the requirement that all students, 

applicants, and employees receive notice of a school’s Title IX obligations and policies.61  

 

The Department can and should require advance notice as an independent procedural requirement. 

This notice requirement imposes negligible burdens compared with the potential for fundamentally 

unfair surprises and harms to students who may be disciplined, expelled, or denied a degree on the 

basis of sex. Moreover, allowing schools to not disclose their religious exemption is inconsistent 

with the Title IX rule that requires recipients to provide notice of its nondiscrimination policies.62  

How could a religious institution publish a statement to its school community that it does not 

discriminate based on sex, without also disclosing that it is claiming an exemption from certain 

provisions of Title IX in order to discriminate based on sex?  

 

Second, a separate 2020 rulemaking added sweeping new criteria broadening the category of 

institutions eligible for the religious exemption, which expands this already-broad exemption even 

farther beyond the statutory terms and OCR’s prior, longstanding interpretation.63 As currently 

                                                 
59 Joan Zorza, What Is Wrong with Mutual Orders of Protection? 4(5) DOMESTIC VIOLENCE REP. 67 (1999), 

available at https://www.civicresearchinstitute.com/online/article.php?pid=18&iid=1005.  
60 Conron, K. J., Goldberg, S. K., O’Neill K. Religiosity Among LGBT Adults. Williams Institute. UCLA School of 

https://www.civicresearchinstitute.com/online/article.php?pid=18&iid=1005
https://williamsinstitute.law.ucla.edu/publications/lgbt-religiosity-us/


https://www.regulations.gov/comment/ED-2019-OPE-0080-16937
https://nwlc.org/wp-content/uploads/2020/03/NWLC-Comment-on-ED-FBO-and-Religious-Exemption-Rule.pdf
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in 2016 and consulting with relevant stakeholder organizations and those with lived 

experience.76 

 Work with OESE to promote LGBTQ+ equity through the Every Student Succeeds Act 

(ESSA), including through updated guidance, templates, resources, and technical 

assistance, created in consultation with relevant stakeholder organizations and those with 

lived experience.77 

 Strengthen the Civil Rights Data Collection (CRDC) by adding questions about 

respondent demographics, incidents, policies, and overall climate with respect to sexual 

harassment and violence and equal opportunities for LGBTQ+ students. 

 Restore the Clery Act Handbook to ensure timely and accurate data on crime on and 

around campus, and amend it as necessary to reflect any new Title IX rules and guidance. 

 

Conclusion 

 

Our organizations applaud the Department’s and the President’s commitment to guaranteeing safe, 

inclusive, and nondiscriminatory educational environmental for all students, including LGBTQ+ 

and other marginalized students. We look forward to continuing to dialogue and work with the 

Department to fully enforce Title IX and make equity and equality a reality for all students.  If you 

mailto:aaron.ridings@glsen.org
https://www2.ed.gov/about/offices/list/oese/oshs/emergingpractices.pdf
https://www.glsen.org/activity/state-education-agency-recommendations
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National Black Justice Coalition 

National Center for Lesbian Rights 

National Center for Transgender Equality 

National Center for Youth Law 

National Council of Jewish Women 

National Crittenton 

National Disability Rights Network (NDRN) 

National Equality Action Team (NEAT) 

National Indian Education Association 

National LGBTQ Task Force 

National Organization for Women 

National Women’s Political Caucus 

New Jersey Parents Caucus 

New Jersey PTA 

New Mexico PTA 

Pennsylvania Congress of Parents and Teachers, Inc. (PA PTA) 

Public Advocacy for Kids (PAK) 

Public Justice 

SIECUS: Sex Ed for Social Change 

Silver State Equality-Nevada 

Stop Sexual Assault in Schools (SSAIS) 

The Education Trust 

The Every Voice Coalition 

The Trevor Project 

TransFamily Support Services 

Transgender Legal Defense and Education Fund 

UltraViolet 

Union for Reform Judaism 

University of Hawaii at Manoa LGBTQ Center 

Whitman-Walker Institute 

Wisconsin PTA 

Women of Reform Judaism 

Women's Law Project 
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Enclosed Resources: 

 GLSEN: Civil Rights Principles For Safe, Healthy, & Inclusive School Climates 

 GLSEN: National School Climate Survey 2019, Executive Summary 

 GLSEN Erasure and Resilience reports on LGBTQ+ Students of Color 

 GLSEN: SEA Recommendations  

 GLSEN and NCTE: Model LEA TGNC Policy 

 GLSEN: Gender Affirming and Inclusive Athletics Participation 

 MAP and GLSEN: Separation and Stigma: Transgender Youth & School Facilities 

 NWLC: Facts on Trans Inclusion in Athletics 

 NWLC: Transgender Students’ Rights: FAQs 

 NWLC and GGE: 100 School Districts: A Call to Action for School Districts Across the 

Country to Address Sexual Harassment Through Inclusive Policies and Practices 

https://www.glsen.org/activity/civil-rights-school-climate-principles
https://www.glsen.org/research/2019-national-school-climate-survey
https://www.glsen.org/lgbtq-youth-color
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https://nwlc.org/resources/facts-on-trans-inclusion-in-athletics/
https://nwlc.org/resources/transgender-students-rights-faqs/
https://nwlc.org/resources/100-school-districts-a-call-to-action-for-school-districts-across-the-country-to-address-sexual-harassment-through-inclusive-policies-and-practices/
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